Download Here

ANTONIN SCALIA
LAW SCHOOL

Home » Publications & Journals » Faculty Working Papers

A Stitch in Time: The Rise and Fall of
the Sewing Machine Patent Thicket

e Author(s): Adam Mossoff

e Date Posted: 2009

® |Law & Economics #: 09-19

® Availability: Full text (most recent) on SSRN

ABSTRACT:

Scholarly interest in how anticommons theory applies to patents has
skyrocketed since Professor Michael Heller first proposed a decade ago
that excessively fragmented interests in land can frustrate its commercial
development. There is now a vigorous debate on whether anticommons
exist in patent law, and, if so, whether these "patent thickets" impede
innovation in patented products. As Professor Heller writes in his recently
published book, The Gridlock Economy, "the empirical studies that prove --
or disprove -- our theory remain inconclusive."

This article contributes to this debate by analyzing the rise and fall of the
first patent thicket in American history: the "Sewing Machine War" of the
1850s. The invention of the sewing machine in the antebellum era
represents many firsts in the American legal system -- the first patent
thicket, the first "patent troll," and the first patent pool. Significantly, this
case study verifies that patent thickets exist and that they can frustrate
commercial development of new products. But it also challenges widely
held assumptions in the patent thicket literature. Many scholars believe
that this is largely a modern problem arising from a host of allegedly new
issues in the patent system, such as incremental high-tech innovation,
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