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Mario Biagioli Patent Republic: Representing Inventions, Constructing Rights and Authors COMPARED TO
CASTING AVOTE, APPLYING FOR APATENTIS SLOW, costly, and tedious. Still, both practices playoutin
differentways whatitmeans to operate inaregime ofpoliticalrepresentation. Incolo nial America (as well
asinearlymodemFrance, England, Spain, Italy, Germany, and Russia), patents were gifts the sovereigns
could eithergrant or withhold fromtheirsubjects. Today, instead, we have the rightto claimintellectual
propertyinourinventions,and to have itrecog nized upon fulfilling certain requirem ents about the
invention’s subject matter, nove lty, utility, nonobviousness, and adequate disclosure. The transition from
patents as privileges to patents as intellectual propertyrights parallels the demise ofpoliticalabsolutism,
the developmentofliberaleconomies, and the emergence ofthe modem political subject. InFrance,
patents were declared one ofthe droits de ’homme less thantwo years after the revolution, and the US
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Constitution was the first,in 1787, to include a clause about the authors and inventors “exclusive rights to
theirrespective writings and discoveries” (Loi Relative, 1791).1Today’s discussions about the pros and
cons ofintellectual prop erty are essentially politicalin nature, hinging on differe nt views on the right
balance betweenwhatshould be orremain public and what should be allowed to become private (and for
how long) so as to provide socialresearchVol73:No 4:Winter200 6 1129 incentives to innovation. My goal
here is to look at the same balance atamore microscopic level—to move it fromthe levelo fbroad politi cal
and culturaldebates to the mundane details of patentapplications. Farfromdepoliticizing the debate over
intellectual propertybyshifting itinto the grey, technicalrealmofpatentbureaucracy, |wantto show that
one cansketchoutan“archaeologyofdemocracy” fromaverymundane butkeystep inthe patent
application: the disclosure ofthe invention. Required bymodern patentlaw in the United States and
virtually every countryin the world, this is the section ofthe applica tion where the inventordescribes (in
words and images) the inventioninsufficient detailto enable athird partyto repeatit. Itis the specification
requirementthat makes the patentsystemdefensible inpoliticalterms. The mostfamous of US patent
officials, Thomas Jefferson,took patents to be private monopolies—monopolies he disliked and tried to lim
it (Bickford etal.,2004:1412). Eventhose who do notshare Jefferson’s views stillacknowledge the tension
betweenthe image ofequalityand free com petitiondemocracies putso mucheffortinpolishing and the
temporarymonopolies those same democracies are happyto grantto agreatnumberofinventors.2
Debates overthe relationship between patents and monopolies have along history. Jacobean England
tried to distinguish unacceptable monopolies (manyofwhichwere banned in 1624) fromacceptable ones
(exemplified by patents ofinvention). Because the latterwere limited to new inventions only, they were
seenas taking nothing away from the public thatit had before (Loosey, 1849:117).3Used throughout the
nineteenth centuryinEurope to defend the patentsystemfromserious and occasionally fatal attacks, the
argumentis still alive today—often with the additional spinthat without patent protection manyinventors
would be likelyto withhold ortake theirdiscoveries to the grave with them (Dutton, 1984:22-23; MacLeod,
1996:137-153; Schiff, 1971). The realenemies of public knowledge, we are told, are not patents buttrade
secrets. W hile bearing conceptual familyresemblances,defenses ofthe patentsystemdisplayadistinct
shiftinemphasis as we move toward the present. The 1624 English Statute of Monopolies stated that
patents 1130 socialresearchofinventions were harmless and therefore allowable because theydid not
take anything away from the public, butitis nownotuncommonto hearthatpatents are good—that they
should be...
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COMPARED TO CASTING A VOTE, AFFLYING FOR A PATENT 15 SLOW,
costly, and tedious. Still, both practices play out in different ways what
it means o opéerate in a regime of political representation. In colo-
nial America [as well as in early modern France, England, Spain, ltaly,
Germany, and Russia), patents were gifts the sovereigns could either
grant or withhold from their subjects. Today, instead, we have the nght
to claim intellectual property in our inventions, and to have it recog-
nized upon fulfilling certain requirements about the invention's subject
matter, novelty, utility. nonobviousness, and adequate disclosure. The
transition from patents as privileges to patents as intellectual property
rights parallels the demise of political absolutism, the development of
liberal economies, and the emergence of the modern political subject.
In France, patents were declared one of the droits de homme less than
two years after the revolution, and the US Constitution was the first,
in 1787, to include a clause about the authors and inventors “exclusive
rights to their respective writings and discoveries™ (Lod Kelative, 1791)."
Today's discussions about the pros and cons of intellectual prop-
erty are essentially political in nature, hinging on different views on
the right balance between what should be or remain public and what
should be allowed to become private (and for how long) so as to provide
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